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PE1791/A 
Scottish Government submission of 13 August 2020 
 
CONSIDERATION OF PETITION PE1791: REFERENDUMS (SCOTLAND) ACT 2020 
 
Thank you for your email of 1 June 2020 on behalf of the Public Petitions Committee seeking 
the Scottish Government’s views on Mike Fenwick’s petition: 
 

“Calling on the Scottish Parliament to urge the Scottish Government to recognise and 
respond to concerns that Section 39 of the Referendums (Scotland) Act 2020 
establishes a legal challenge, namely that it breaches protections afforded by the 
Human Rights Act 1998.”   

 
The petitioner does not provide details of what rights he thinks are breached by the restricted 
period for legal challenge set by section 39.  He asserts that the timescale for challenge may 
prove too short for various reasons, e.g. investigation of certain vaguely described types of 
concerns. 
 
Section 39 of the Referendums (Scotland) Act 2020 states: 
 

(1) No court may entertain any proceedings for questioning the number of ballot 
papers counted or votes cast as certified by a counting officer or by the Chief 
Counting Officer under section 9(2)(b) or (as the case may be) (4) unless— 

(a) the proceedings are brought by way of a petition for judicial review, and 
(b) the petition is lodged before the end of the permitted period. 

(2) In subsection (1)(b) “the permitted period” means the period of 8 weeks beginning 
with— 

(a) the day on which the officer in question makes the certification as to the 
number of ballot papers counted and votes cast in the referendum, or 
(b) if the officer makes more than one such certification, the day on which the 
last is made. 

(3) In subsection (1), references to a petition for judicial review are references to an 
application to the supervisory jurisdiction of the Court of Session. 
 

This sets out that a petition against the number of ballot papers counted or votes cast as 
certified must be lodged within eight weeks of the certification of the result of the referendum 
by the Chief Counting Officer.  It does not make any provision about challenges on other 
grounds. 
 
The Scottish Government’s view is that section 39, as with the rest of the Referendums 
(Scotland) Act 2020, is compatible with Convention rights.  The petitioner does not identify 
any specific beach of Convention rights on which the Scottish Government can express a 
specific view. 
 
Restrictions on timescales for bringing legal challenges are commonplace in legislation 
generally, and specifically in legislation on elections and referendums, for legitimate reasons 
of legal certainty and finality which are recognised in Convention jurisprudence.  For 
example, section 122 of the Representation of the People Act 1983 sets out various 
deadlines for the presentation of election petitions relating to UK and Scottish Parliamentary 
elections (section 122 is applied to Scottish Parliament elections by article 82 and schedule 
6 of the Scottish parliament (Elections etc.) Order 2015).  In the case of these elections, the 
deadlines vary between 21 days for a petition against the election of a particular member to 
28 days for a corrupt practice involving a payment by a member. 
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Without a specific deadline at elections, there would always be an uncertainty surrounding 
any elected members appointment due to the continuing risk of the presentation of an 
election petition against a member’s election.  Similarly, in the case of a referendum, there 
must be a cut-off point when the Government knows with certainty what the result of the 
referendum was and can take any necessary action to reflect the outcome of that 
referendum. 
 
At stage 2, Jackie Baillie MSP laid an amendment to make the period allowed in the Bill for 
the lodging of a petition eight weeks, stating that the:   
 

“increased period for reflection and discussion before legal proceedings are engaged 
in would be helpful. It is always better to allow time for deliberation before something 
as substantial as a judicial review is asked for, and the proposal is consistent with the 
theme that has surrounded the majority of my amendments, which has been about 
ensuring that there is more time for the process”. 

 
In response to Jackie Ballie‘s statement, Michael Russell MSP, the Cabinet Secretary for 
Government Business and Constitutional Relations said: 
 

“…Making a challenge is a big step for people to take, and I think that they should be 
given a slightly longer period to do so, so I am happy to accept the amendment.” 
 

The Human Rights Act 1998 in any event allows the Scottish courts to take action if 
implementing a provision of an Act of the Scottish Parliament in a particular way does not 
comply with the Convention, though as noted no breach has been identified.  It is worth 
adding that the 2020 Act does not in any way affect or remove any of the protections in the 
Human Rights Act.   
 
As with any other Bill, when submitted for introduction, the Referendums (Scotland) Bill was 
accompanied by the documents required under paragraphs 2 to 4 of Rule 9.3 of the Scottish 
Parliament’s Standing Orders. This includes a statement on legislative competence by the 
Presiding Officer (under section 31(2) of the Scotland Act 1998 and Rule 9.3.1 of the 
Standing Orders) and a statement on legislative competence by the member in charge of the 
Bill (under section 31(1) of the Scotland Act 1998 Act and Rule 9.3.3(a) of the Standing 
Orders), both of which concluded that the Bill was within competence (with a six week time 
limit for these legal challenges). 
 
Following the passing of any Bill by the Scottish Parliament, there is a four-week opportunity 
for the Law Officers, the Advocate General for Scotland, the Lord Advocate, and the Attorney 
General to refer the Bill on competence (including Convention rights) grounds. The Bill can 
only be submitted for Royal Assent by the Presiding Officer if there is no such challenge.  
 
In the case of the Referendums (Scotland) Bill, the Bill was duly submitted and received 
Royal Assent on 29 January 2020. 
 


